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EDITORIAL COMMENT 

THE BLACK LIST OF GREAT BRITAIN AND HER ALLIES 

In the editorial comment on the Economic Conference, 1 attention is 
called to the recommendation that effective measures be taken during 
the war by the Allied Powers to prevent trade with the enemy, whether 
the trade proceed directly from the territory of the Allies, or indirectly 
through neutral countries, either by citizens thereof, or by enemy sub- 
jects domiciled therein, or by firms or corporations under enemy control 
or supervision. This particular recommendation was apparently de- 
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signed to have the Allied Powers adopt a uniform policy which, if put 
into force and effect, would not only prevent their subjects or citizens 
from trading directly with the enemy, but indirectly as well by the in- 
terposition of neutral countries. 

In connection with this recommendation, it is necessary to consider 
an Order in Council and an Act, each of which is eminently proper in 
itself because it applies only to British subjects within British jurisdic- 
tion, and forbids them, under penalties, to do the things proscribed. 
But legal in respect to British subjects, they are inequitable in their 
effects upon neutral subjects or citizens, or persons domiciled in neutral 
countries, because if carried out, they greatly lessen, if they do not wholly 
prevent neutrals from trading with enemy countries, which they are 
entitled to do without let or hindrance with unblockaded ports, or unless 
in commodities known as articles of contraband. The desired effect 
is produced, first, by prohibiting British subjects from trading with 
foreign ports without a license so to do in ships of less than 500 tons bur- 
den, which enables Great Britain practically to control commerce upon 
the high seas as, in present circumstances, the trade of the world is 
largely carried in British bottoms; secondly, by adopting nationality 
as the test of enemy character, in addition to the time-honored test of 
domicile. 

It will be advisable to consider somewhat in detail the Order in Coun- 
cil and Act before attempting a criticism of the effects of their provisions 
upon neutral rights. The Order in Council is dated November 10, 1915, 
of which the material portion is as follows: 

That from and after the first day of December, 1915, no British steamship regis- 
tered in the United Kingdom exceeding 500 tons gross tonnage shall carry any cargo 
from any foreign port to any other foreign port — and whether or not such ship while 
carrying such cargo calls at any intermediate port within His Majesty's Dominions — 
unless the owner or charterer of such steamship has been granted exemption by 
license as hereinafter provided. 

The Order in Council then proceeds to clear up any doubt as to the 
meaning of "foreign port," by saying that the expression "shall mean 
and include any port outside His Majesty's Dominions." And in order 
that the question of licenses should be carefully considered, and that the 
whole matter should be under the control of responsible officers, it was 
next provided that the President of the Board of Trade should appoint 
a committee to carry out the provisions of the order; that the committee 
should have power "to grant licenses of exemption therefrom to or in 
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favor of owners and charterers of such steamships as aforesaid, which 
licenses may be general in reference to classes of ships or their voyages 
or special." 2 

The purpose of the Trading with the Enemy Act of Dec. 23, 1915, is, 
as stated in the brief preamble, to extend restrictions upon trading with 
the enemy to persons not residing or carrying on business in enemy 
territory. The material portions of this Act are as follows: 

(1) His Majesty may by proclamation prohibit all persons or bodies of persons, 
incorporated or unincorporated, resident carrying on business or being in the United 
Kingdom, from trading with any persons or bodies of persons not resident or carrying 
on business in enemy territory or in territory in the occupation of the enemy (other 
than persons or bodies of persons, incorporated or unincorporated, residing or carry- 
ing on business solely within His Majesty's dominions), wherever by reason of the 
enemy nationality or enemy association of such persons or bodies of persons in- 
corporated or unincorporated, it appears to His Majesty expedient so to do; and if 
any person acts in contravention of any such proclamation he shall be guilty of. a 
misdemeanour, triable and punishable in like manner as the offence of trading with 
the enemy. 

(2) Any list of persons and bodies of persons, incorporated or unincorporated, with 
whom such trading is prohibited by a proclamation under this act, may be varied 
or added to by an order made by the Lords of the Council on the recommendation of a 
Secretary of State. 

(3) The persons and bodies mentioned in this act are assimilated to enemy persons 
and the provisions of the Acts of 1914 and 1915 relating to trade with the enemy, and 
the punishments therefor, are extended to such persons and bodies. 

(4) For the purpose of this act a person shall be deemed to have traded with a 
person or body of persons to whom a proclamation issued under this act applies if he 
enters into any transaction or does any act with, to, on behalf of, or for the benefit of 
such a person or body of persons, which, if entered into or done with, to, on behalf of, 
or for the benefit of an enemy, would be trading with the enemy. 

It will be observed that the provisions of the Act apply to persons of 
enemy nationality residing outside of His Majesty's dominions, which 
is another way of saying enemy subjects residing in neutral countries, 
because persons or bodies corporate or unincorporate residing in Allied 
countries would by the laws of these countries be prevented from 
trading with the enemy. 

We are not left to conjecture that the act adopts the theory of nation- 
ality as well as domicile, because the note of the British Secretary of 

2 The full text of this Order in Council and of the diplomatic correspondence 
referred to herein, is printed in the Special Supplement to this Journal for October, 
1916. 
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State for Foreign Affairs, dated February 16, 1916, expressly says so, 
in the following paragraph: 

The act was framed with the object of bringing British trading with the enemy- 
regulations into greater harmony with those adopted by the French Government 
since the commencement of the war by applying in some degree the test of nationality 
in the determination of enemy character in addition to the old test of domicile, which 
experience has shown can not provide a sufficient basis under modern commercial 
conditions for measures intended to deprive the enemy of all assistance, direct or 
indirect, from national resources. 

The note also makes a defense of the Act, which had been severely 
criticized in a cable of Secretary Lansing, dated the 25th ultimo, as 
will be considered later. In the first place, it is said that the Act is not 
framed in such a way as to make its provisions mandatory; that it 
vests in the government discretion; and that the government intends 
to use the discretion with which it is empowered to free persons and 
bodies from its provisions when this can be done without affecting Brit- 
ish interests; that the provisions of the act are in accordance with the 
French theory and practice of nationality, and of other countries adopt- 
ing the national theory; that in any event the act is "a piece of purely 
domestic legislation," empowering the government "to restrict the 
activities and trade of persons under British jurisdiction in such a manner 
and to such an extent as may seem" to the British authorities "to be 
necessary in the national interest;" and that the right thus claimed 
appears to His Majesty's Government "to be inherent in sovereignty 
and national independence." 

We are now in a position to consider the effect of the Order in Council 
and of the Act in question upon neutral rights and neutral interests. 
The British authorities have, without question, the legal right to exercise 
complete and exclusive control over all persons and property within 
their jurisdiction. They can, if they choose, order British vessels to 
remain in British ports, as did American vessels under President Jeffer- 
son's embargo preceding the War of 1812. They may confine them to the 
coasting trade or restrict them to trade with Great Britain and its 
dominions across the seas. They may, if they choose, allow them to 
trade with foreign countries, and in the licenses which may be carried 
they can embody whatever conditions they may please. 

No authority seems to be needed for this right or its exercise on the 
part of Great Britain, but it may be well to quote in this connection a 
passage from the celebrated judgment of Chief Justice Marshall in the 
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case of the Schooner Exchange, (7 Cranch, 116, 136), decided in 
1812: 

The jurisdiction of the nation, within its own territory, is necessarily exclusive and 
absolute; it is susceptible of no limitation, not imposed by itself. Any restriction 
upon it, deriving validity from an external source, would imply a diminution of its 
sovereignty, to the extent of the restriction, and an investment of that sovereignty, 
to the same extent, in that power which could impose such restriction. All exceptions, 
therefore, to the full and complete power of a nation, within its own territories, must 
be traced up to the consent of the nation itself. They can flow from no other legit- 
imate source. 

But there is a distinction between legality and equity — a distinction 
common to the law of Imperial Rome as it is to the law of Imperial 
Britain. And this very controversy between Great Britain and the 
United States springs out of the exercise of an admittedly legal but 
inequitable right. Parliament had the legal right to tax the American 
colonies. That right was exercised, and by virtue of its exercise the 
United States exists today as a nation. It is clearly legal for Great 
Britain to require of its merchantmen above or under 500 tons burden 
a license to trade with foreign countries; but in view of the circumstances 
existing today, not by the act of the United States or any of the neutral 
countries, but by the act of Great Britain and its enemies, the conditions 
of peace have been changed to conditions of war, and the exercise of the 
right in question entails a loss to neutrals because it deprives them of 
their rights as neutrals to trade with unblockaded ports of enemy coun- 
tries, with neutral ports and through neutral countries with the enemy, 
subject to the right of visit and search, and confiscation of merchandise 
deemed contraband of war. Now, the inequity of the Order in Council 
lies in the fact that, as the carrying trade of the world is largely in 
British bottoms, and as the merchantmen of Britain's enemies have been 
driven from the seas, and the vessels of neutrals are subjected to visit, 
seizure, and vexatious restrictions, Great Britain can by a refusal of 
licenses to its vessels to trade with neutral countries, except under condi- 
tions which Great Britain itself prescribes, either force neutral mer- 
chants to give up a large part of their trade with enemy countries, or to 
accept the conditions which Great Britain chooses to impose. 

It must be admitted, however, that Great Britain is within its legal 
rights in the matter of licenses to its merchant vessels engaging in trade 
with foreign countries. It must also be admitted that Great Britain is 
likewise within its legal rights in the Act of December 23, 1915, which 
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does not subject persons or bodies in neutral countries to pains and 
penalties for trading with Britain's enemies, and which could not legally 
be done in the United States since the Declaration of Independence of 
July 4, 1776, or the 3d day of September, 1783, when the independence 
of the United States was recognized by Great Britain. As the British 
Secretary of State says in the note of February 16, 1916, the Act is "a 
piece of purely domestic legislation," limited to persons and bodies 
within the territorial jurisdiction of Great Britain, forbidding them to do 
certain things under pains and penalties, which are prescribed. So far 
the Act is as unobjectionable as it is legal. But the effects of the Act 
are not confined to persons or bodies within British jurisdiction, and in 
so far as it affects persons and bodies in neutral territory, it is as in- 
equitable as it is legal. Now, the effect of the Act in plain terms is to 
forbid persons or bodies within British Dominions to trade, let us say, 
with persons or bodies in the United States if the persons or bodies are of 
enemy nationality or if the goods received by these persons or bodies in 
the United States are to be transported, we will say, to another neutral 
country, such as Holland, from which they may find their way into 
Germany. Now, it happens that Great Britain is a great manufacturing 
center, and it also happens that by virtue of the war and the British 
control of the seas, it carries today the world's commerce. Therefore, the 
prohibition in the Order in Council, although limited to British shippers, 
affects neutrals, and the prohibitions of the Act, restrictive as they are to 
persons and bodies within British dominions; likewise affect persons and 
bodies in neutral territories. If they wish to trade, they trade upon 
British terms, and Great Britain is determined that articles useful to the 
enemy shall not reach the enemy directly from British dominions, and 
indirectly from neutral territories. 

Upon receiving the Enemy Trading Act of December 23, 1915, Secre- 
tary Lansing cabled the American Ambassador to lay before the British 
Foreign Office a brief but energetic protest, which expressed the views 
of the United States. In this cablegram, Secretary Lansing said: 

The Department has reached the conclusion that this act is pregnant with possi- 
bilities of undue interference with American trade, if in fact such interference is not 
now being practiced. As it is an opinion generally held in this country, in which this 
Government shares, that the act has been framed without a proper regard for the 
right of persons domiciled in the United States, whether they be American citizens or 
subjects of countries at war with Great Britain, to carry on trade with persons in 
belligerent countries, and that the exercise of this right may be subject to denial or 
abridgment in the course of the enforcement of the act, the Government of the United 
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States is constrained to express to His Majesty's Government the grave apprehen- 
sions which are entertained on this subject by this Government, by the Congress, 
and by traders domiciled in the United States. 

In accordance with these views, Secretary Lansing made "a formal 
reservation, on the part of this Government, of the right to protest 
against the application of this Act, in so far as it affects the trade of the 
United States, and to contest the legality or rightfulness of imposing 
restrictions upon the freedom of American trade in this manner." 

Notwithstanding this protest on the part of the United States, Great 
Britain has not changed its policy, although it has expressed its willing- 
ness to remove certain firms from the fist of the proscribed when con- 
vinced that this can be done without injury to British interests, of which, 
of course, the British authorities are to judge. 

The commission charged with the administration of the Act has 
looked into the transactions of persons and bodies in all neutral coun- 
tries, and has drawn up a list, popularly called a "blacklist," of persons 
or firms with whom or with which British subjects shall not trade. The 
possible effect of this policy and the attitude of the United States toward 
it are set forth in the following extract from a protest to Great Britain 
contained in Acting Secretary of State Polk's note of July 26, 1916: 

The scope and effect of the policy are extraordinary. British steamship companies 
will not accept cargoes from the proscribed firms or persons or transport their goods 
to any port, and steamship lines under neutral ownership understand that if they 
accept freight from them they are likely to be denied coal at British ports and ex- 
cluded from other privileges which they have usually enjoyed, and may themselves 
be put upon the blacklist. Neutral bankers refuse loans to those on the list and 
neutral merchants decline to contract for their goods, fearing a like proscription. It 
appears that British officials regard the prohibitions of the blacklist as applicable to 
domestic commercial transactions in foreign countries as well as in Great Britain and 
her dependencies, for Americans doing business in foreign countries have been put 
on notice that their dealings with blacklisted firms are to be regarded as subject to 
veto by the British Government. By the same principle Americans in the United 
States might be made subject to similar punitive action if they were found dealing 
with any of their own countrymen whose names had thus been listed. * * * 

There are well-known remedies and penalties for breaches of blockade, where the 
blockade is real and in fact effective, for trade in contraband, for every unneutral 
act by whomsoever attempted. The Government of the United States cannot con- 
sent to see those remedies and penalties altered or extended at the will of a single 
Power or group of Powers to the injury of its own citizens or in derogation of its own 
rights. Conspicuous among the principles which the civilized nations of the world 
have accepted for the safeguarding of the riglits of neutrals is the just and honorable 
principle that neutrals may not be condemned nor their goods confiscated except 
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upon fair adjudication and after an opportunity to be heard in prize courts or else- 
where. Such safeguards the blacklist brushes aside. It condemns without hearing, 
without notice, and in advance. It is manifestly out of the question that the Govern- 
ment of the United States should acquiesce in such methods or applications of punish- 
ment to its citizens. 

It will be observed that in Secretary Lansing's protest of January 25, 
1916, he informed Great Britain of "the grave apprehensions which are 
entertained on this subject by this government, by the Congress, and by 
traders domiciled in the United States." This warning apparently fell 
on deaf ears, for, preferring legality to equity, Great Britain insists upon 
the Order in Council of November 10th and the Enemy Trading Act of 
December 23, 1915. The Congress of the United States therefore has 
taken action, and on September 8, 1916, the President approved a bill of 
which Section 806 authorizes him to refuse clearances to vessels of a 
belligerent government seeking to carry into effect the provisions of the 
Order and the Act, or to refuse privileges in American jurisdiction which 
have heretofore been enjoyed. The Act of Congress uses the term 
"belligerent," for the Allied Governments agreed in the Economic 
Conference held in Paris, June 14, 1916, to take the measures necessary 
to put into effect the policy contained in the Order in Council of Novem- 
ber 10th, and the Enemy Trading Act of December 23, 1915, without, 
however, specifically mentioning the Order or the Act. 

In connection with this action of the Allied Governments, it is inter- 
esting to recall the attitude of the United States during the Civil War, 
and the measures which it felt necessary to take in order to prevent 
not only contraband but all articles from reaching the Southern States. 
It was felt by President Lincoln and his advisers, and Congress shared 
their views, that the South should be starved into submission, and it 
was. We were so anxious to prevent trade with the Southern States that 
President Lincoln proclaimed a blockade on April 19, 1861 of the entire 
Southern coast, without apparently recognizing that a blockade of the 
Southern territory was in law a recognition of the belligerency of the 
South, entitling them to the rights and imposing upon them the duties 
of belligerents. To render this blockade effective, which it was not in 
the first two years of the war, the government systematically and 
rightly extended the doctrine of continuous voyage to blockade, and 
under protest of neutral governments, and against the consensus of 
opinion of publicists, maintained the legality of such extension. This 
policy, however harsh it may have seemed at the time to neutral coun- 
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tries, was both legal and successful. The Confederacy collapsed because 
of it. 

An Act of Congress, approved May 20, 1862, authorized in its first 
section the Secretary of the Treasury "to refuse a clearance to any vessel 
or other vehicle laden with goods, wares or merchandise, destined for a 
foreign or domestic port, whenever he shall have satisfactory reason to 
believe that such goods, wares, or merchandise, or any part thereof, 
whatever may be their ostensible destination, are intended for ports or 
places in possession or under control of insurgents against the United 
States." In its second section, it made it lawful for the Collector of 
Customs granting a clearance "for either a foreign or domestic port" 
to require a bond "equal to the value of the cargo, and with sureties to 
the satisfaction of such collector, that the said cargo shall be delivered 
at the destination for which it is cleared or permitted, and that no part 
thereof shall be used in affording aid or comfort to any persons or parties 
in insurrection against the United States." In the third section, the 
Secretary of the Treasury was further empowered "to prohibit and pre- 
vent the transport in any vessel, or upon any railroad, turnpike, or other 
road or means of transportation within the United States, of any goods, 
wares, or merchandise of whatever character, and whatever may be the 
ostensible destination of the same, in all cases where there shall be satis- 
factory reasons to believe that such goods, wares, or merchandise are in- 
tended for any place in the possession or under the control of insurgents 
against the United States; or that there is imminent danger that such 
goods, wares, or merchandise will fall into the possession or under the 
control of such insurgents." 3 

It will be observed that no distinction is made in the Act between 
domestic or foreign vessels destined to a foreign or domestic port; be- 
tween goods owned by American citizens or by neutral merchants; 
and it was also provided that goods which might fall into the hands of 
insurgents irrespective of American or neutral ownership should not be 
carried or transported to any port within the United States. This Act 
was put into effect by regulations drafted by the Secretary of the Treas- 
ury. It was justified by Secretary Seward in his correspondence with 
the British Government; and in the opinion of the undersigned, the 
United States was within its legal rights in passing legislation of this 
kind, for it was domestic legislation, although it affected foreign and 
therefore neutral merchants; because the United States was justified in 
3 U. S. Statutes at Large, Vol. 12, p. 404. 
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refusing to allow any action to take place within its jurisdiction which, if 
committed, would or might tend to furnish the Confederate States with 
the supplies which they needed in their war with the Government of the 
United States. 

This Act is not quoted as a justification of the British order and 
statute, for it was limited to transactions taking place wholly within the 
United States and which the United States could therefore control, and 
it was in a way an application of the doctrine of continuous voyage in so 
far as foreign vessels touching American ports were concerned. It is 
quoted, however, as showing that governments in case, of war are in- 
clined to take measures against the letter and spirit of which they protest 
when neutrals, for the British Government protested against the en- 
forcement of this Act of Congress in so far as British interests were con- 
cerned. 

The United States has protested through diplomatic channels, and 
properly in the opinion of the undersigned, against the Order in Council 
of November 10th and the Enemy Trading Act of December 23, 1915. 
Diplomatic protests were unavailing in 1862 — diplomatic protests ap- 
pear to be unavailing in 1916. 

The United States has gone further and has passed an Act of Congress 
authorizing the President of the United States to refuse clearances to 
foreign vessels and to deprive them of privileges they possess in American 
ports, provided the belligerent country to which these vessels belong 
should attempt to enforce the policy of the Order in Council and of the 
Enemy Trading Act. 

In the opinion of the undersigned, this government is within its rights 
in 1916, just as it was within its legal rights in the year 1862; but the 
United States and Great Britain are not in the same position that they 
were in the year 1862, because they have mutually agreed to submit 
legal disputes to arbitration and to submit all disputes not arbitrated or 
arbitrable to a commission of inquiry. On April 4, 1908, Mr. Elihu Root, 
then Secretary of State, and Mr. James Bryce, then British Ambassador, 
signed an arbitration convention, duly advised and consented to by the 
Senate on April 22, and proclaimed as the law of the land on June 5, 
1908. This convention was limited to a period of five years. It expired 
in 1913, and on May 31, 1913, it was renewed for a further period of 
five years. The first article of this convention provides that 

Differences which may arise of a legal nature or relating to the interpretation of 
treaties existing between the two contracting parties and which it may not have been 
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possible to settle by diplomacy, shall be referred to the Permanent Court of Arbitra- 
tion established at The Hague by the convention of the 29th of July, 1899, provided, 
nevertheless, that they do not affect the vital interests, the independence, or the 
honor of the two contracting states, and do not concern the interests of third Parties. 

If the United States contends that the action of Great Britain in the 
matter of the Order in Council of November 10th or the Enemy Trading 
Act of December 23, 1915, is illegal; or if Great Britain should contend 
that the Act of Congress of September 8, 1916, is illegal, the question 
must be arbitrated according to the terms of the treaty of 1908. If, 
however the legality of the Order in Council and the British Act and our 
Act of Congress be admitted, and if action be taken by either government 
under their authority, the governments are not free to act according to 
their sovereign pleasure. On September 15, 1914, Great Britain and the 
United States put their hands and seals to one of Mr. Bryan's "Treaties 
for the Advancement of Peace." Ten days later, this treaty was advised 
and consented to by the Senate and was proclaimed as the law of the 
land by the President on November 11, 1914. This treaty provides that 
all differences between the two countries which diplomacy has failed to 
adjust, the settlement of which is not provided for and in fact achieved 
under existing agreements, shall be submitted to a commission of inquiry 
composed of five members, each contracting party agreeing to submit to 
the commission the evidence which may be necessary to enable it to 
frame a report, which may be prepared and submitted to each of the 
governments within a twelvemonth from the date of submission, and the 
contracting parties agree during the period of investigation to refrain 
from any hostile act. 4 It is true that each government is free to accept 
the recommendations of the report should they contain any, or to reject 
them, but it is believed that the investigation in itself will throw such 
light upon the disputes that the two countries will be able to compose 
their differences without a resort to arms. Had there been but a fort- 
night's delay between the Austro-Hungarian ultimatum to Serbia and 
Serbia's reply, how different the history of the world might have been. 
Fortunately, there is a year in the case of differences between Great 
Britain and the United States. 

The Act of Congress of September 8, 1916, contains a final paragraph 
to Section 806 relating to the matter of clearances and the deprivation 
of privileges in American ports to belligerent merchantmen, which 
should be noted. This paragraph states "that the President of the 

4 For the full text of the treaty, see Supplement to this Journal, p. 281. 
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United States is hereby authorized and empowered to employ such part 
of the land and naval forces of the United States as shall be necessary to 
carry out the provisions of this Act." In so far as the exercise of this 
authorization would be inconsistent with the treaty of September 15, 
1914 for the advancement of peace, we may be sure that the President 
will make no use of this authorization. And we may also be sure that 
the President will be loath to exercise the authority vested in him by the 
Act of Congress in violation of treaties in force between the belligerent 
countries and the United States. Although an Act of Congress would 
bind all American authorities, including the President, even if it were so 
inconsistent with treaties as to abrogate them, an authorization is not 
mandatory, it is not a command, and the President will doubtless be 
careful of the good faith of the nation even in the trying conditions to 
which American merchants are exposed. 

The purpose of this editorial comment' is two-fold. First, to point out 
the nature and purposes of British policy in attempting to prevent sup- 
plies from reaching enemy countries through the direct or indirect co- 
operation of British subjects, and the policy of the United States in the 
Civil War has been cited in order to show that it is the right of a Power 
at war to prevent the forwarding of supplies to the enemy; and second, to 
show that however serious and acute the controversy may be between 
Great Britain and the United States to give effect to this policy, there is, 
through the wisdom and foresight of the responsible statesmen of the 
two countries, a means at hand to compose their outstanding differences 
without a resort to arms. For the two countries have not only agreed to 
an arbitration convention and a commission of inquiry, either to decide 
or to investigate the disputes, but they have also given themselves a 
twelvemonth for the appeal to reason, and they have pledged their good 
faith not to resort to arms during the appeal to reason. 

James Brown Scott. 

the withdrawal of the declaration op london orders in council 

On July 7, 1916 the British Government issued an Order in Council, 
withdrawing the Order in Council of October 29, 1914 which adopted 
the provisions of the Declaration of London with "the exclusion of the 
lists of contraband and non-contraband" and modification of the arti- 
cles relating to destination and the onus of the proof as to innocent 
destination. This Order in Council, of October 29, 1914 also authorized 



